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DECISION RECOMMENDATIONS 

That the Committee: 

1. Approves the application to divert public footpath E229 and authorises legal services 
to make an order under section 257 of the Town and Country Planning Act. 

 

1 PURPOSE OF THE REPORT 

1.1 To consider an application (Appendix A) submitted on 9th of February 2022 by 
Kate Wood of Eddisons on behalf of Beeson Wright Limited to divert part of public 
footpath E229 in the parish of Ketton, as shown on the attached plan (Appendix 
B). 

1.2 The application is made under section 257 of the Town and Country Planning Act 
1990 (the 1990 Act), which gives the local planning authority (Rutland County 
Council) the power to make orders to extinguish or divert footpaths, bridleways, or 
restricted byways where it is necessary to enable development for which planning 
permission has been granted. 

2 BACKGROUND AND MAIN CONSIDERATIONS 

2.1 In 2020 planning permission was sought to alter the access from the High Street to 
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Home Farm in Ketton and convert several old farm buildings into modern housing 
and offices. The application sought to construct a privately maintained estate road, 
over which the public footpath would be diverted and was submitted under 
reference 2020/1254/MAF. 

2.2 It’s recognised that the legal route of footpath E229 is rarely used. An alternative 
route more commonly used by the public is where the applicant seeks to divert the 
footpath and construct the estate road. 

2.3 The Planning and Licensing Committee considered the application on the 11th of 
January 2022.  The effects of development on public rights of way are material 
considerations, and in their report the case officer stated that, ‘in terms of the 
public footpath running through the site, the access lane does follow the existing 
route and whilst it would preferable be on a separated alignment to the road, in 
this case it would be difficult to disrupt the layout by providing a separate PROW 
route through the development. In terms of the overall length of the footpath this 
short section on the development is a minor part’. 

2.4 Planning & Licensing committee members accepted the case officer’s 
recommendation, approval subject to conditions, and a decision notice was 
eventually issued on the 29th of July 2022. 

2.5 Public footpath E229 is approximately 3.5 km in length and connects Home Farm 
on the High Street in Ketton, to bridleway E228 by Woodside Farm just south of 
Empingham. It’s a category 2 (semi-rural) footpath but is well used and features on 
several long distance and promoted routes, including the Rutland Round, the 
MacMillan Way, and the Hereward Way. 

2.6 It [footpath E229] has been the subject of significant local interest being the 
subject of a 7-year temporary diversion to enable the surface working of minerals.  

2.7 Following the expiration of the temporary diversion in 2014, the reinstated footpath 
was ‘constructed’ to a standard suitable for a bridleway (including the new bridge 
over the quarry haul road). This was done to avoid delaying the temporary 
diversion in the face of undetermined applications for higher (bridleway) rights but 
presents the council with an opportunity to make a significant improvement to the 
[rights of way] network for cycling and equestrian interests. 

3 LEGAL FRAMEWORK 

3.1 Before exercising its powers, a local planning authority must consider whether a 
proposal meets the requirements of the Town and Country Planning Act (the 1990 
Act). It must also consider any other relevant legislation, supplementary guidance, 
and policy. 

3.2 Section 257 of the Town and Country Planning Act 1990: 

Footpaths bridleways and restricted byways affected by development:  

Orders by other authorities. 

(1) Subject to section 259, a competent authority may by order authorise 
the stopping up or diversion of any footpath, bridleway or restricted 



byway if they are satisfied that it is necessary to do so in order to 
enable development to be carried out— 

 (a) in accordance with planning permission granted under Part III or 
section 293A, or 

 (b) by a government department. 

   

(1A) Subject to section 259, a competent authority may by order authorise 
the stopping up or diversion of any footpath, bridleway or restricted 
byway if they are satisfied that— 

 (a) an application for planning permission in respect of development 
has been made under Part 3, and 

 (b) if the application were granted it would be necessary to authorise 
the stopping up or diversion in order to enable the development 
to be carried out. 

   

(2) An order under this section may, if the competent authority are 
satisfied that it should do so, provide— 

 (a) for the creation of an alternative highway for use as a 
replacement for the one authorised by the order to be stopped up 
or diverted, or for the improvement of an existing highway for 
such use; 

 (b) for authorising or requiring works to be carried out in relation to 
any footpath, bridleway or restricted byway for whose stopping 
up or diversion, creation or improvement provision is made by the 
order; 

 (c) for the preservation of any rights of statutory undertakers in 
respect of any apparatus of theirs which immediately before the 
date of the order is under, in, on, over, along or across any such 
footpath, bridleway or restricted byway; 

 (d) for requiring any person named in the order to pay, or make 
contributions in respect of, the cost of carrying out any such 
works. 

   

(3) An order may be made under this section authorising the stopping up 
or diversion of a footpath, bridleway or restricted byway which is 
temporarily stopped up or diverted under any other enactment. 

   

(4) In this section “competent authority” means— 



 (a) in the case of development authorised by a planning permission, 
the local planning authority who granted the permission or, in the 
case of a permission granted by the Secretary of State or by the 
Welsh Ministers, who would have had power to grant it; 

 (b) in the case of development carried out by a government 
department, the local planning authority who would have had 
power to grant planning permission on an application in respect 
of the development in question if such an application had fallen to 
be made. 

 (c) in the case of development in respect of which an application for 
planning permission has been made under Part 3, the local 
planning authority to whom the application has been made or, in 
the case of an application made to the Secretary of State under 
section 62A or to the Welsh Ministers under section 62D, 62F, 
62M or 62O, the local planning authority to whom the application 
would otherwise have been made. 

 

3.3 Section 259 of the Town and Country Planning Act 1990: 

Confirmation of orders made by other authorities. 

(1) An order made under section 257 or 258 shall not take effect unless 
confirmed by the appropriate national authority or unless confirmed, as 
an unopposed order, by the authority who made it. 

   

(1A) An order under section 257(1A) may not be confirmed unless the 
appropriate national authority or (as the case may be) the authority is 
satisfied— 

 (a) that planning permission in respect of the development has been 
granted, and 

 (b) it is necessary to authorise the stopping up or diversion in order 
to enable the development to be carried out in accordance with 
the permission.] 

  

(2) The appropriate national authority shall not confirm any order under 
section 257(1) or 258 unless satisfied as to every matter as to which 
the authority making the order are required under section 257 or, as 
the case may be, section 258 to be satisfied. 

   

(3) The time specified— 



 (a) in an order under section 257 as the time from which a footpath 
[F6, bridleway or restricted byway] is to be stopped up or 
diverted; or 

 (b) in an order under section 258 as the time from which a right of 
way is to be extinguished, 

 shall not be earlier than confirmation of the order. 

  

(4) Schedule 14 shall have effect with respect to the confirmation of 
orders under section 257 or 258 and the publicity for such orders after 
they are confirmed. 

   

(5) The appropriate national authority, for the purposes of this section, 
is— 

 (a) in relation to England, the Secretary of State; 

 (b) in relation to Wales, the Welsh Ministers. 

 

3.4 Section 149(1), Equality Act 2010: 

In considering this matter the decision maker must have regard to the Council’s 
duties under the Equality Act 2010. Pursuant to these legal duties Councils must, 
in making decisions, have due regard for the need to: 

(1) eliminate unlawful discrimination 

(2) advance equality of opportunity 

(3) foster good relations on the basis of protected characteristics 

 

4 POLICY FRAMEWORK 

4.1 DEFRA Circular 1/09 states at section 7.8: 

In considering potential revisions to an existing right of way that are necessary to 
accommodate the planned development, but which are acceptable to the public, 
any alternative alignment should avoid the use of estate roads for the purpose 
wherever possible and preference should be given to the use of made-up estate 
paths through landscaped or open space areas away from vehicular traffic. 

4.2 DEFRA Circular 1/09 states at section 7.11: 

The grant of planning permission does not entitle developers to obstruct a public 
right of way. It cannot be assumed that because planning permission has been 
granted that an order under section 247 or 257 of the 1990 Act, for the diversion or 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/69304/pb13553-rowcircular1-09-091103.pdf
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extinguishment of the right of way, will invariably be made or confirmed… 

4.3 DEFRA Circular 1/09 states at section 7.15: 

The local planning authority should not question the merits of planning permission 
when considering whether to make or confirm an order, but nor should they make 
an order purely on the grounds that planning permission has been granted. That 
planning permission has been granted does not mean that the public right of way 
will therefore automatically be diverted or stopped up. Having granted planning 
permission for a development affecting a right of way however, an authority must 
have good reasons to justify a decision either not to make or not to confirm an 
order. The disadvantages or loss likely to arise as a result of the stopping up or 
diversion of the way to members of the public generally or to persons whose 
properties adjoin or are near the existing highway should be weighed against the 
advantages of the proposed order. 

4.4 Rutland County Council Rights of Way Improvement Plan (second edition) action 
4B: 

Ensure that new development not only preserves but enhances the local rights of 
way network, either within the limits of development or beyond, and publish 
guidance for developers defining best practice. Existing paths within the limits of 
development should be improved by the dedication of additional width and/or 
higher rights, whilst off-site improvements should focus on the creation of new 
routes to integrate the development into the wider network: 

Development is often seen as detrimental to the rights of way network, and 
perhaps in the past we haven’t always fully appreciated its value. We believe that 
in the future developers should be required to enhance rights of way affected by 
their proposals in anticipation of increasing levels of use and raised expectations. 

4.5 Rutland County Council Rights of Way Improvement Plan (second edition) action 
2C: 

Local authorities have discretion in how they exercise their powers to divert right of 
ways. Such decisions should not be taken lightly and when resources are limited 
so the ‘do-nothing’ option is going to appear far more appealing unless an 
application has clear public benefit. Otherwise, we're using our resources on a 
power, to the advantage of owners and occupiers, whilst possibly having to 
neglect our statutory duties which have wider benefits. 

4.6 Rutland Local Plan Policy CS23 (Green infrastructure, open space sport, and 
recreation): 

The existing green infrastructure network will be safeguarded, improved, and 
enhanced by further provision to ensure accessible multi-functional green spaces 
by linking existing areas of open space. This will be achieved by: 

a) the continued development of a network of green spaces, paths and cycleways 
in and around the towns and villages 

b) requiring new development to make provision for high quality and 
multifunctional open spaces of an appropriate size and will also provide links to the 
existing green infrastructure network; 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/69304/pb13553-rowcircular1-09-091103.pdf
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https://www.rutland.gov.uk/sites/default/files/2022-11/Rights%20of%20Way%20Improvement%20Plan.pdf
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c) resisting development resulting in the loss of green infrastructure or harm to its 
use or enjoyment by the public. Proposals involving the loss of green infrastructure 
will not be supported unless there is no longer a need for the existing 
infrastructure, or an alternative is provided to meet the local needs that is both 
accessible and of equal or greater quality and benefit to the community; 

d) resisting the loss of sport and recreation facilities where they are deficient and 
supporting the provision of additional new facilities in an equally accessible 
location as part of the development, particularly where this will provide a range of 
facilities of equal or better quality on a single site or provide facilities that may be 
used for a variety of purposes. 

5 CONSULTATION 

5.1 Responses to the consultation [attached at Appendix B] on the proposed 
development made several references to the proposed diversion and the impact 
[of the development] on public footpath E229. 

5.2 Consultees, including both the local representative of the Ramblers Association 
and the parish council, expressed concern about the construction of a privately 
maintained estate road over a popular public footpath, to create a ‘shared surface’. 

5.3 The Rutland Countryside (Local) Access Forum considered the effects of the 
proposed development, and the application to divert footpath E229, at a meeting 
held on the 9th of March 2022. Members raised no objections to the proposals. 

6 ADDITIONAL CONSIDERATIONS 

6.1 Public footpath E229 is a highway maintained at public expense. The council has 
a duty under Section 41 of the Highways Act 1980 to maintain all such highways in 
a condition suitable for use by the public. 

6.2 There is no duty to maintain to a higher standard facilitating private (vehicular) use 
and by constructing an estate road over public footpath E229 lines of responsibility 
in relation to maintenance of the surface may become blurred. Those exercising 
private vehicular rights over the footpath will need to take responsibility for and 
bear the costs of maintenance. 

6.3 It is an offence under Section 34 of the Road Traffic Act to drive a mechanically 
propelled vehicle over a public right of way without lawful authority. Lawful 
authority may mean owning the land crossed by the public right of way or having 
the permission of the owner. The council should seek to clarify the situation in 
relation to the lawful authority being asserted. 

7 ALTERNATIVE OPTIONS 

7.1 Reject the application to divert public footpath E229 which would prevent the 
development, in its current form, from proceeding. 

8 FINANCIAL IMPLICATIONS 

8.1 There are no significant financial implications arising from the report. 

9 LEGAL AND GOVERNANCE CONSIDERATIONS 

https://www.legislation.gov.uk/ukpga/1980/66/section/41
https://www.legislation.gov.uk/ukpga/1988/52/section/34


9.1 Set out within the report. 

10 DATA PROTECTION IMPLICATIONS 

10.1 There are no significant data protection implications arising from the report. 

11 EQUALITY IMPACT ASSESSMENT 

11.1 An Equality impact Assessment has not been completed because the report does 
not propose a significant change to an existing policy or service provision. 

12 COMMUNITY SAFETY IMPLICATIONS 

12.1 There are no significant community safety implications arising from the report. 

13 HEALTH AND WELLBEING IMPLICATIONS 

13.1 There are no significant health and wellbeing implications arising from the report. 

14 CONCLUSION AND SUMMARY OF REASONS FOR THE 
RECOMMENDATIONS 

14.1 The overall effect of the proposed development / diversion on the local rights of 
way network is slightly negative, as despite meeting the required legal tests it 
seems to fall a little short when measured against both local and national guidance 
referenced above. 

14.2 However, it’s assumed that Planning and Licensing Committee considered these 
issues and deemed the proposals impact on the footpath (a material 
consideration) to be acceptable, having granted permission for the development. 
In which case an order for the diversion of the footpath should be made. 

14.3 It’s recommended that the width of the diverted section of the footpath be recorded 
as being the full extent of the shared surface. This will avoid any ambiguity about 
position of the footpath within the shared surface, and the increased width can be 
presented as public benefit further to ROWIP actions 2C & 4B. 

14.4 It’s also recommended that an agreement binding those exercising private 
vehicular rights to maintain the surface of the estate road / public footpath be 
required prior to confirmation of the diversion order. 

15 BACKGROUND PAPERS 

15.1 Set out within the report. 

16 APPENDICES 

16.1 Appendix A – Diversion application 

16.2 Appendix B – Draft order map 

16.3 Appendix C – Consultation 

 



A Large Print or Braille Version of this Report is available 
upon request – Contact 01572 722577. 
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